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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
CASE NO.: 6:25-CV-61610-MD 

 
WILLIAM GILLIS, individually and on 
behalf of all others similarly situated, 
 

Plaintiff, 
 
v.  

 
PHIL SMITH MANAGEMENT, INC. 
d/b/a 
PHIL SMITH AUTOMOTIVE GROUP, 
 

Defendant.                                       /

 

  
 

SETTLEMENT AGREEMENT 
 

This Settlement Agreement,1 dated as of the Signing Date, is made and 

entered into by and among the following Parties: Plaintiff WILLIAM GILLIS, 

individually and on behalf of the Settlement Class, and Defendant PHIL SMITH 

MANAGEMENT, INC. d/b/a PHIL SMITH AUTOMOTIVE GROUP, by and 

through their respective counsel of record. This Settlement Agreement is subject 

to Court approval and is intended by the Parties to fully, finally, and forever 

resolve, discharge, and settle the Released Claims, upon and subject to the terms 

and conditions hereof. 

 

 
1 Capitalized terms used throughout this Agreement are defined in Section IV.1. 
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I. THE LITIGATION 

Plaintiff alleges in the above-captioned case that from on or about February 

8, 2025, an unauthorized party gained access to Defendant’s information 

technology systems and exfiltrated sensitive data stored therein and thereafter 

accessed certain information, including information such as Plaintiff’s name, 

driver’s license or state identification number, and Social Security number. In or 

around July 2025, Defendant began sending notification letters to potentially 

impacted individuals, including Plaintiff and members of the Settlement Class. 

Ultimately, according to Defendant’s records, approximately 12,274 individuals 

received notice from Defendant that their Personal Information may have been 

potentially affected by the Security Incident. Additionally, Defendant provided 

substitute notice via its website and media outlet for 871 individuals for whom no 

mailing or email address could be located. All told, approximately 13,145 

individuals’ Personal Information may have been potentially affected by the 

Security Incident. Defendant offered all such individuals two years of free identity 

theft monitoring and identity theft protection.  

On August 8, 2025, Plaintiff William Gillis, individually and on behalf of all 

others similarly situated, filed a class action complaint in the U.S. District Court 

for the Southern District of Florida (Case No. 0:25-cv-61610-MD).  

On September 12, 2025, the Parties began to engage in Confidential 

Settlement Communications Subject to F.R.E. 408. The Parties reached an 
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agreement on October 9, 2025. The Parties memorialized the principal terms of the 

settlement agreement by filing a Notice of Settlement with the Court on October 

16, 2025. 

The agreed-upon terms of the Parties’ settlement are memorialized in this 

Settlement Agreement, which was negotiated at arm’s-length, in good faith and 

without collusion, by capable and experienced counsel, with full knowledge of the 

facts, the law, and the inherent risks in the Litigation, and with the active 

involvement of the Parties. 

II. CLAIMS AND BENEFITS OF SETTLING 

Plaintiff believe the claims asserted in the Litigation have merit. Plaintiff and 

Settlement Class Counsel recognize and acknowledge, however, the expense and 

length of continued proceedings necessary to litigate this action against Defendant 

through motion practice, trial, and potential appeals. They have also considered 

the uncertain outcome and risk of further litigation, as well as the difficulties and 

delays inherent in such litigation, especially in complex class actions. Settlement 

Class Counsel, in consultation with Plaintiff, have determined that the Settlement 

is fair, reasonable, and adequate, and in the best interests of the Settlement Class. 

III. DENIAL OF ALLEGATIONS OF WRONGDOING AND LIABILITY 

Defendant denies any and all allegations of wrongdoing, liability, and 

inadequate security with respect to Plaintiff, other Releasing Persons, or any other 

Person, and disclaims all liability relating to and arising out of the Litigation and 
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the Security Incident. Defendant enters this Settlement Agreement solely to avoid 

further expense, inconvenience, and burden. Defendant denies that any Person has 

any right or claim whatsoever against Defendant arising from the Security Incident 

beyond those expressly set forth and released in this Settlement Agreement. 

Defendant also denies the suitability of the Litigation for litigation or certification 

as a class action, other than for purposes of settlement as set forth herein.  

Nonetheless, without waiver and while reserving all rights, Defendant has 

considered the uncertainty and risks inherent in any litigation and concluded that 

contesting the Litigation further could be protracted and expensive, so it is 

desirable and beneficial that the Litigation be fully and finally settled in the 

manner and upon the terms and conditions set forth in this Settlement Agreement. 

This Settlement Agreement is for settlement purposes only. Neither this Settlement 

Agreement, nor any steps taken to carry out the terms herein, nor the fact of 

settlement or any settlement negotiations, are intended to be, nor may be deemed 

or construed to be, an admission or concession of liability, of the validity of any 

claim or defense, or of any point of fact or law on the part of any Party, nor may 

be offered or received in evidence as an admission, concession, presumption, or 

inference of any wrongdoing, fault, violation of law, or liability of any kind by 

Defendant, in any proceeding whatsoever.  

IV. TERMS OF SETTLEMENT 

Docusign Envelope ID: 900A51B1-4B2A-4446-98CB-CC6A6EDCD8E1Case 0:25-cv-61610-MD   Document 20-4   Entered on FLSD Docket 11/24/2025   Page 5 of 50



5 
 

 

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by 

Plaintiff, individually and on behalf of the Settlement Class, Settlement Class 

Counsel, and Defendant that, subject to the approval of the Court, the Litigation 

and the Released Claims shall be finally and fully compromised, settled, and 

released, and the Litigation shall be dismissed with prejudice as to the Parties and 

the Settlement Class Members, upon and subject to the terms and conditions of 

this Settlement Agreement, as follows: 

1. Definitions 

As used in this Settlement Agreement and in the attached exhibits, the 

following terms shall have the meanings specified below: 

1.1 “Agreement” or “Settlement Agreement” means this agreement. 

1.2 “Approved Claim” means the timely submission of a Claim Form by 

a Settlement Class Member that has been approved by the Settlement 

Administrator. 

1.3 “Attorneys’ Fees and Expenses Award” means the amount awarded 

by the Court to be paid to Settlement Class Counsel from the Settlement Fund, 

such amount to be in full and complete satisfaction of Settlement Class Counsel’s 

claim or request for payment of attorneys’ fees, costs, disbursements, and 

compensation in the Litigation. 

1.4 “CAFA Notice” means a notice of the proposed Settlement in 

compliance with the requirements of the Class Action Fairness Act, 28 U.S.C. 
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§ 1711, et seq., to be served upon the appropriate state official in each state where 

a member of the Settlement Class resides and the appropriate federal official. The 

CAFA Notice shall be prepared and issued by the Settlement Administrator and 

be paid from the Settlement Fund.   

1.5 “Claim Form” means the form(s) Settlement Class Members must 

submit to be eligible for reimbursement under the terms of the Settlement, which 

is attached hereto as Exhibit 1. 

1.6 “Claims Period” means the ninety (90) day period following the 

Notice Commencement Date by which Settlement Class Members must file Claims 

online, or if by mail, the date by which the Claim must be postmarked. 

1.7 “Settlement Class Counsel” means Nicholas A. Colella and Gerald D. 

Wells, III of Lynch Carpenter LLP. 

1.8 “Class Member Information” means the name, last known postal 

address, and email address (if known) of each member of the Settlement Class that 

Defendant has in its possession. 

1.9 “Class Representative” or “Plaintiff” means William Gillis.  

1.10 “Complaint” means the Class Action Complaint filed at ECF No. 1 in 

the Litigation.   

1.11 “Costs of Settlement Administration” means all actual costs 

associated with or arising from Settlement Administration, the Notice Program, 
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the administration of opt-outs, and the administration of objections. All Costs of 

Settlement Administration shall be paid solely from the Settlement Fund. 

1.12 “Court” means the United States District Court for the Southern 

District of Florida, Honorable Melissa Damian presiding. 

1.13 “Defendant” or “Phil Smith” means Phil Smith Management, Inc. 

d/b/a Phil Smith Automotive Group, and its past, present, and future parents, 

subsidiaries, affiliates, associated entities, foundations, divisions, partners, 

partnerships, joint ventures, and departments, of any nature whatsoever, whether 

direct or indirect; each such entity’s respective past, present, and future directors, 

officers, trustees, fiduciaries, board members, agents, advisors, representatives, 

servants, attorneys, employees, contractors, subrogees, insurers, and reinsurers; 

and the predecessors, predecessors-in-interest, successors, successors-in-interest, 

heirs, executors, administrators, devisees, and assigns of each of the foregoing.   

1.14 “Effective Date” shall have the meaning specified in Section IV.9.1. 

1.15 “Final Approval Hearing” shall have the meaning specified in Section 

IV.3.5. 

1.16 “Final Judgment Order” means the order of the Court that approves 

this Settlement Agreement, provides for the release of the Released Claims, makes 

such other final rulings as are contemplated by this Settlement Agreement, and 

orders final judgment of all claims in the Litigation. The Final Judgment Order 

may or may not include approving payment of any Service Award and Settlement 

Docusign Envelope ID: 900A51B1-4B2A-4446-98CB-CC6A6EDCD8E1Case 0:25-cv-61610-MD   Document 20-4   Entered on FLSD Docket 11/24/2025   Page 8 of 50



8 
 

 

Class Counsel’s Attorneys’ Fees and Expenses Award. The Parties’ proposed form 

of Final Judgment Order is attached to this Settlement Agreement as Exhibit 5. 

1.17 “Litigation” means the litigation filed in the U.S. District Court for the 

Southern District of Florida, as Gillis v. Phil Smith Management, Inc., Case No. 0:25-

CV-61610-MD. 

1.18 “Long Notice” means the long form notice of settlement to be posted 

on the Settlement Website, substantially in the form of Exhibit 3 to this Settlement 

Agreement. 

1.19 “Net Settlement Fund” refers to the amount of funds that remain in 

the Settlement Fund after funds are paid from or allocated for the payment from 

the Settlement Fund for (i) the Costs of Settlement Administration and CAFA 

notices; (ii) Taxes and Tax-Related Expenses; (iii) Service Awards; and 

(iv) Attorneys’ Fees and Expenses Award. 

1.20 “Notice Program” means the plan described in Section IV.3 for 

disseminating notice to members of the Settlement Class of the terms of this 

Settlement Agreement and the Final Judgment Order. 

1.21 The “Notices” means the Long Notice (Exhibit 3) and the Short Notice 

(Exhibit 2). 

1.22 The “Notice Commencement Date” means forty-five (45) days after 

the entry of the Preliminary Approval Order. 
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1.23 “Objection Date” means the date by which Settlement Class 

Members’ objections to the settlement must be postmarked by mailing them to the 

Court for that objection to be timely. The objector or his or her counsel may also 

file, no later than the Objection Date, the written objection with the Court through 

the Court’s ECF system. The Objection Date shall be set by the Court in the 

Preliminary Approval Order. The Parties propose an Objection Date that is sixty 

(60) days after the Notice Commencement Date. 

1.24 “Opt-Out(s)” means all Persons who submit valid and timely notices 

of their intent to opt out of the Settlement Class and not be a Settlement Class 

Member, as described in Section IV.4. 

1.25 “Opt-Out Date” means the date by which requests by members of the 

Settlement Class for exclusion from the Settlement Class must be postmarked by 

mailing them to the Settlement Administrator for such requests to be effective. The 

Opt-Out Date shall be set by the Court in the Preliminary Approval Order. The 

Parties propose an Opt-Out Date that is sixty (60) days after the Notice 

Commencement Date. 

1.26 “Opt-Out List” means the list created by the Settlement 

Administrator including all timely and valid requests for exclusion, as described 

in Section IV.9.3. 

1.27 “Parties” means Plaintiff and Defendant. 
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1.28 “Person(s)” means an individual, corporation, partnership, limited 

partnership, limited liability company or partnership, association, joint stock 

company, estate, legal representative, trust, unincorporated association, 

government or any political subdivision or agency thereof, and any business or 

legal entity, and their respective spouses, heirs, predecessors, successors, 

representatives, or assignees. 

1.29 “Personal Information” means names together with driver’s license 

or state identification numbers, and Social Security numbers (whether partial or 

full). 

1.30 “Preliminary Approval Order” means the Court’s order preliminarily 

approving this Settlement Agreement and ordering that notice be provided to the 

Settlement Class. The Parties’ proposed form of Preliminary Approval Order is 

attached to this Settlement Agreement as Exhibit 4. 

1.31 “Released Claim(s)” shall mean any and all past, present, and future 

claims (including Unknown Claims), administrative claims, actual and potential 

causes of action, demands, damages, debts, liabilities of any nature, remedies, 

proceedings, actions, suits, allegations, decrees, judgments, duties, obligations, 

losses, rights, matters, issues, assertions of wrongdoing, any demand for 

injunctive relief or any other type of equitable or legal relief, and controversies of 

any kind, whether class, individual, or otherwise in nature, including, but not 

limited to, any causes of action arising under or premised upon any statute, 
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constitution, law, ordinance, treaty, regulation, or common law of any country, 

state, province, county, city, or municipality, whether known or unknown, 

suspected or unsuspected, asserted or unasserted, discovered or undiscovered, 

liquidated or unliquidated, accrued or unaccrued, fixed or contingent, direct or 

derivative, concealed, or hidden, and any other form of legal or equitable relief 

that was asserted at any time before the Effective Date, could have been asserted 

at any point before the Effective Date, or could be asserted at any point on or after 

the Effective Date by any Releasing Person with respect to any Released Person 

arising out of or relating to the Security Incident, including without limitation all 

such claims that arise out of or relate to any of the facts, acts, omissions, 

transactions, and occurrences that have been alleged or could have been alleged 

in the Litigation in relation to any Released Person. Released Claims shall not 

include the right of any Releasing Person or any Released Person to enforce the 

terms of this Settlement Agreement, and shall not include the claims of individuals 

who have timely and validly opted out of the Settlement Class pursuant to Section 

IV.4.1. 

1.32 “Released Person(s)” means Defendant and its past, present, and 

future parents, subsidiaries, affiliates, associated entities, foundations, divisions, 

partners, partnerships, joint ventures, and departments, of any nature whatsoever, 

whether direct or indirect; each such entity’s past, present, and future directors, 

officers, trustees, fiduciaries, board members, agents, advisors, representatives, 
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servants, attorneys, employees, contractors, subrogees, insurers, and reinsurers; 

and the predecessors, predecessors-in-interest, successors, successors-in-interest, 

heirs, executors, administrators, devisees, and assigns of each of the foregoing. 

1.33 “Releasing Person(s)” means each and every Settlement Class 

Member, including without limitation the Plaintiff, as well as each and every 

Settlement Class Member’s respective heirs, beneficiaries, devisees, transferees, 

legatees, executors, administrators, trustees, conservators, guardians, 

administrators, estates, representatives, agents, predecessors, predecessors-in-

interest, successors, successors-in-interest, and assigns. 

1.34 “Security Incident” means the data security incident, beginning on or 

around February 8, 2025, during which unauthorized actors accessed the Personal 

Information of the Settlement Class through Defendant’s information technology 

systems. 

1.35 “Service Award” shall have the meaning specified in Section IV.7.2. 

1.36 “Settlement” means the settlement set forth in this Settlement 

Agreement.  

1.37 “Settlement Administration” means the distribution of notice, and 

processing of claims and distribution of payments to Settlement Class Members 

by the Settlement Administrator. 

1.38 “Settlement Administrator” means RG2 Claims Administration LLC 

(“RG2”), a company experienced in administering class action settlement 
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payments generally and specifically those of the type provided for and made in 

data-breach litigation. The Settlement Administrator shall be chosen by Settlement 

Class Counsel, with the consent of Defendant whose authorization shall not be 

unreasonably withheld. 

1.39 “Settlement Class” means all Persons residing within the United 

States who were notified by Defendant that their Personal Information was 

potentially compromised in the Security Incident. The Settlement Class shall not 

include the judge to whom the Litigation is assigned and any member of the 

judge’s staffs or immediate family members, and any other Person found by a 

court of competent jurisdiction to be guilty under criminal law of initiating, 

causing, aiding, or abetting the criminal activity occurrence of the Security 

Incident or who pleads nolo contendere to any such charge. The Settlement Class 

shall also not include any Released Person. Defendant has represented that the 

Settlement Class consists of no more than 13,145 individuals. Should the 

Settlement Class consist of more than 13,145 individuals, Defendant shall increase 

the Settlement Fund by $28.50 for each additional class member. Notwithstanding 

the foregoing, should the Settlement Class increase by more than 20%, Defendant 

shall have, in their sole discretion, the ability to elect one of the following two 

options: (i) increase the Settlement Fund on a dollar for dollar basis or (ii) opt-out 

of this Settlement provided that they (a) immediately notify the Court of the 

unforeseen increase in Settlement Class size and (b) agree to negotiate with 
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Settlement Class Counsel regarding a revised Settlement Agreement. Such 

negotiations shall occur within 7 days of Defendant notifying the Court.  Should 

those negotiations fail, the Parties shall jointly notify the Court and seek a 

conference with the Court to determine a schedule to respond to the Complaint. 

1.40 “Settlement Class Member(s)” means all Persons within the defined 

Settlement Class who do not timely and validly opt out of the Settlement Class 

pursuant to Section IV.4.1.  

1.41 “Settlement Fund” means an amount equal to Three Hundred 

Seventy-Four Thousand Six Hundred Thirty-Two Dollars and Fifty Cents 

($374,632.50), which shall be used to pay for: (i) Approved Claims to Settlement 

Class Members as provided in Section IV.2; (ii) Costs of Settlement Administration 

including CAFA notices; (iii) any Service Award approved by the Court; and (iv) 

any Attorneys’ Fees and Expenses Award approved by the Court.  

1.42 “Settlement Payment” means the payment made by Defendant to 

establish the Settlement Fund, as described in Section IV.2.1. 

1.43 “Settlement Website” shall have the meaning specified in Section 

IV.3.3(c).  

1.44 “Short Notice” means the short notice of the proposed class action 

settlement, substantially in the form of Exhibit 2 to this Settlement Agreement, 

sent via email to members of the Settlement Class for whom Defendant possess 

email addresses, and via single postcard to members of the Settlement Class for 
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whom Defendant possesses only postal addresses. The Short Notice will direct 

recipients to the Settlement Website where recipients may view the Long Notice. 

The Short Notice will also inform the Settlement Class, inter alia, of the Opt-Out 

Date and Objection Date. 

1.45 “Signing Date” means the date of the final Party signature to this 

Agreement. 

1.46 “Tax and Tax-Related Expenses” means any and all applicable taxes, 

duties, and similar charges imposed by any government authority (including any 

estimated taxes, interest, or penalties) arising in any jurisdiction, if any, with 

respect to the income or gains earned by or in respect to the Settlement Fund. 

1.47 “United States” means the District of Columbia and all United States 

and territories. 

1.48 “Unknown Claim(s)” means any Released Claim that any Releasing 

Person does not know or suspect to exist at the time of the release of the Released 

Persons that, if known by the Releasing Person, might have affected his or her 

settlement with, and release of, the Released Persons, or might have affected the 

Releasing Person’s decision not to object to and/or to participate in this Settlement 

Agreement. With respect to any and all Released Claims, the Parties stipulate and 

agree that upon the Effective Date, Releasing Persons intend to and shall be 

deemed to have, and by operation of the Final Judgment Order shall have, released 
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any and all Released Claims, including Unknown Claims, as set forth in Section 

IV.6. 

1.49 “USPS” means the United States Postal Service.   

1.50 All time periods herein stated in terms of “days” shall be in calendar 

days unless otherwise expressly stated. 

2. Settlement Benefits 

2.1 In consideration for the releases contained in this Settlement 

Agreement, including without limitation as set forth in Section IV.6, without 

waiver and in complete reservation of all rights, within ten (10) business days after 

entry of the Preliminary Approval Order, Defendant will make an initial payment 

of $40,000.00 into the Settlement Fund to cover Costs of Settlement 

Administration. Within ten (10) days after the Effective Date, Defendant will pay 

the remaining $334,632.50 into the Settlement Fund. The Settlement Administrator 

shall provide wiring instructions and all information necessary to effectuate 

payment from Defendant within five (5) days of the Preliminary Approval Order.  

Except as otherwise expressly set forth in this Settlement Agreement, the 

payments set forth in this Paragraph shall be Defendant’s sole payment 

obligations with respect to the Settlement. Except for those payments expressly set 

forth in this Settlement Agreement, in no event shall Defendant have any 

obligation whatsoever to make any payment, distribution, or contribution, or 

incur any cost, expense, or liability, related to the settlement, Settlement 
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Administration, or any other aspect of this Settlement Agreement, or to Plaintiff, 

the Settlement Class, Settlement Class Counsel, or the Settlement Administrator, 

in excess of the Settlement Payment. 

2.2 Only Settlement Class Members who submit Approved Claims 

during the Claims Period will receive a Settlement Payment under the Settlement. 

The Claims Period will run for ninety (90) days after the Notice Commencement 

Date. Settlement Class Members may submit a Claim Form to the Settlement 

Administrator electronically through the Settlement Website or by mail to the 

Settlement Administrator. Claim Forms must be submitted electronically or 

postmarked before midnight on the final day of the Claims Period. All Claim 

Forms must be submitted during the Claims Period and in the manner set forth in 

this Agreement. In its discretion, to be reasonably exercised, the Settlement 

Administrator will review all Claim Forms submitted. Claim Forms will be 

reviewed for completeness, plausibility, and reasonable traceability to the Security 

Incident. The Settlement Administrator may require supplementation of a 

completed Claim Form or additional information needed to validate or audit a 

claim. To the extent that a Settlement Class Member fails to provide any 

supplementation or additional information if requested, the Settlement 

Administrator may determine that the Settlement Class Member failed to submit 

a valid claim and therefore reject that claim.  Decisions of the Settlement 

Administrator as to the validity of any claims are final and cannot be appealed. 
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2.3 The Settlement Administrator shall pay Approved Claims from the 

net Settlement Fund in the following manner2: 

a) Reimbursement of Out-Of-Pocket Losses. Settlement Class Members 

will be able to submit a claim for reimbursement of unreimbursed 

out-of-pocket losses, up to a total of Five Thousand USD ($5,000) per 

Settlement Class Member. Such Out-Of-Pocket Losses include: 

i. Proven monetary losses that were more likely than not caused 

by the Security Incident and which occurred between February 

8, 2025 and the close of the Claims Period; 

ii. Out-of-pocket expenses incurred as a result of the Security 

Incident (to be determined by the Settlement Administrator 

with no right of appeal), including bank fees, long distance 

phone calls, cell phone charges (only if charged by the minute), 

data charges (only if based on the amount of data used), 

postage, or gasoline for local travel;  

 
2 Settlement Class Members must submit reasonable documentation in support of their 
claims for ordinary and extraordinary losses. Such documentation may not be “self-
prepared.” Self-prepared documents, such as handwritten receipts, are, by themselves, 
insufficient to receive reimbursement and claims based on such documents will be 
rejected by the Settlement Administrator.   
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iii. Fees for credit reports, credit monitoring, or other identity theft 

insurance product purchased between February 8, 2025 and the 

date of the close of the Claims Period; or 

iv. Any other un-reimbursed loss that is:  

a. is an actual, documented, and unreimbursed monetary loss; 

b. The loss was more likely than not caused by the Security 

Incident; and 

c. The loss occurred between February 8, 2025, and the close of 

the Claims Period. 

b) Alternative Cash Payment. In lieu of claiming compensation under 

Section IV2.2(a), Settlement Class Members may elect to receive a one-

time pro rata payment without the need to document losses incurred 

as a result of the Security Incident. 

c) Credit Monitoring. In addition to electing to receive compensation 

under Section IV2.2(a) or Section IV2.2(b), Settlement Class Members 

may also elect to receive three years of IDX credit monitoring. IDX 

credit monitoring will provide the following benefits: proactive credit 

and identity monitoring, personalized recovery assistance, 

and reimbursement for expenses. IDX credit monitoring has an 

estimated value of $900.00 per year per Settlement Class Member.  If 
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any Settlement Class Member has previously elected to take 

Defendant’s offer of free credit monitoring, the additional Credit 

Monitoring offered under this Settlement Agreement shall be in 

addition to the credit monitoring offered by Defendant, with 

Defendant paying for the credit monitoring it initially offered. By way 

of example, if a Settlement Class Member initially accepted 

Defendant’s offer of two years of credit monitoring, that individual 

shall have 5 years of credit monitoring with the first two years paid 

by Defendant and the final three years paid from the Settlement Fund. 

d) Cybersecurity Enhancements. Defendant has enabled multi-

factor authentication, strengthened firewalls and network defenses, 

centralized the management of service providers and security service 

providers across all affiliated dealerships, continued employee training 

and updated data security policies to enhance cybersecurity awareness 

and improve defenses against future threats. Defendant has also upgraded 

its managed service model to enhance IT infrastructure management, 

cybersecurity solutions, ongoing support and maintenance, and invested 

in additional support, management, compliance services, cloud 

subscriptions, web security, and cybersecurity training. The value of these 

enhancements is well over $250,000. All Cybersecurity Enhancements set 
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forth in Section IV2.2(d) shall be paid solely by Defendant and shall not, 

under any circumstances, be deducted from the Settlement Fund. 

2.4 Payments to Settlement Class Members who submit a valid and 

timely claim for Settlement benefits under Section IV.2.3 will be paid as follows:  

2.4.1 The Settlement Administrator will first apply the Net 

Settlement Fund to pay for all Out-of-Pocket Losses. The 

amount of the Net Settlement Fund remaining after all Out-of-

Pocket Losses are applied and the payments for the are made 

shall be referred to as the “Post Loss Payment Net Settlement 

Fund.” 

2.4.2 The Settlement Administrator shall utilize the Post Loss 

Payment Net Settlement Fund to make all valid and timely 

claims for the Alternative Cash Payment. The amount of each 

Alternative Cash Payment shall be calculated by dividing the 

Post Loss Payment Net Settlement Fund by the total number of 

valid and timely Claim Forms submitted by Settlement Class 

Members who elected the Alternative Cash Payment.  In 

performing this calculation, the Settlement Administrator shall 

first deduct the costs of performing the Credit Monitoring for 

all Settlement Class Members who elected the Credit 

Monitoring. From the remaining amount, the Settlement 
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Administrator will determine the actual dollar amount the 

Alternative Cash Payment to be sent to each Settlement Class 

Member who elected to receive the Alternative Cash Payment 

will be.  

2.5 Dispute Resolution. 

2.5.1 The Settlement Administrator, in its sole discretion to be 

reasonably exercised, will determine whether: (1) the claimant 

is a Settlement Class Member; (2) the claimant has provided all 

information needed to complete the Claim Form, including any 

documentation that may be necessary to reasonably support 

the Out-Of-Pocket Losses described above; and (3) the 

information submitted could lead a reasonable person to 

conclude that more likely than not the Claimant has suffered 

the claimed losses as a result of the Security Incident 

(collectively, “Facially Valid”). The Settlement Administrator 

shall have the sole discretion and authority to determine 

whether and to what extent documentation for Out-of-Pocket 

Losses reflect valid Out-of-Pocket Losses actually incurred that 

are fairly traceable to the Security Incident but may consult 

with Settlement Class Counsel and Phil Smith’s Counsel in 

making individual determinations. Out-of-Pocket Losses will 
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be presumed “fairly traceable” if: (1) the timing of the losses 

occurred on or after February 8, 2025; and (2) the personal 

information used to commit identity theft or fraud consisted of 

the same type of personal information that was potentially 

accessed in the Security Incident. The Settlement Administrator 

is authorized to contact any Settlement Class Member to seek 

clarification regarding a submitted claim prior to making a 

determination as to its validity. Out-of-Pocket Losses are not 

eligible for reimbursement to the extent a Settlement Class 

Member has already been reimbursed for the same expense by 

any other source, including any compensation provided in 

connection with the credit monitoring product previously 

offered by Phil Smith. 

2.5.2 To the extent the Settlement Administrator determines a claim 

for Out-of-Losses is deficient in whole or in part, within a 

reasonable time of making such a determination, but no later 

than 14 days after the Claims Deadline, the Settlement 

Administrator is authorized to contact the Settlement Class 

Member via telephone or e-mail in an attempt to informally 

resolve the deficiency prior to sending a formal deficiency 

notice. If the deficiency is not resolved in this manner, the 
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Settlement Administrator shall formally notify the Settlement 

Class Member of the deficiencies and give the Settlement Class 

Member 21 days to cure the deficiencies. Such notifications 

shall be sent via e-mail, unless the claimant did not provide an 

e-mail address, in which case such notifications shall be sent via 

U.S. mail. 

2.5.3 If the Settlement Class Member attempts to cure the 

deficiencies but, at the sole discretion and authority of the 

Settlement Administrator, fails to do so, the Settlement 

Administrator shall notify the Settlement Class Member of that 

determination within 10 days of the determination that the 

deficiencies have not been cured. The Settlement Administrator 

may consult with counsel for both Parties prior to making such 

determinations. Although the Settlement Administrator may 

consult with counsel for the Parties, the determination shall be 

solely the Settlement Administrator’s. The notice shall inform the 

Settlement Class Member of his or her right to dispute in writing 

the deficiency determination. The Settlement Administrator’s 

decision will be final. 

2.6 Settlement Class Members will be provided the option to receive their 

settlement payment due to them pursuant to terms of this Agreement via various 
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digital methods, e.g.., PayPal, Venmo, etc. In the event Settlement Class Members 

do not exercise this option, they will receive their Settlement Payment via physical 

check sent by USPS. 

2.7 All such payments shall be made within forty-five (45) days after the 

Effective Date. If such payments are distributed via mailed checks, all such checks 

shall be void one hundred eighty (180) days after issuance and shall bear the 

language: “This check must be cashed within one hundred eighty (180) days, after 

which time it is void.” If a check becomes void, requests for re-issuance need not 

be honored by the Settlement Administrator.  If any amount remains in the 

Settlement Fund after all issued checks have become void, the Parties will instruct 

the Settlement Administrator to make a second distribution of those funds in equal 

amounts to all Settlement Class Members who redeemed or cashed their initial 

payments. If, however, the residual amount in the Settlement Fund is insufficient 

to permit a second payment amount of at least $5 to all such Settlement Class 

Members, then the Parties shall instruct the Settlement Administrator to make a cy 

pres payment by donating all remaining funds to an entity mutually agreed upon 

by the Parties and submitted to the Court in a subsequent filing who may receive 

unclaimed residual funds, subject to approval by the Court. 

2.8 The Parties agree, for purposes of this settlement only, to the 

certification of the Settlement Class. If the Settlement is not approved by the Court, 

or if this Settlement Agreement is terminated or canceled pursuant to the terms of 
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this Settlement Agreement, this Settlement Agreement, and the certification of the 

Settlement Class provided for herein, will be vacated and the Litigation shall 

proceed as though the Settlement Class had never been certified, without prejudice 

to any Party’s position on the issue of class certification or any other issue. The 

Parties’ agreement to the certification of the Settlement Class is also without 

prejudice to any position asserted by the Parties in any other proceeding, case, or 

action, as to which all of their rights are specifically preserved.  

3. Order of Preliminary Approval and Publishing of Notice of Final 
Approval Hearing 

 
3.1 As soon as practicable after the Signing Date, Settlement Class 

Counsel shall submit this Settlement Agreement to the Court as part of a motion 

for preliminary approval of the Settlement with the Court, requesting entry of a 

Preliminary Approval Order in the form substantially similar to Exhibit 4, 

requesting, inter alia: 

a) certification of the Settlement Class for settlement purposes only 

pursuant to Section IV.2.6; 

b) preliminary approval of this Settlement Agreement as set forth herein; 

c) appointment of Nicholas A. Colella and Gerald D. Wells, III of Lynch 

Carpenter LLP as Settlement Class Counsel; 

d) appointment of Plaintiff as class representative; 
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e) approval of the Short Notice to be emailed or mailed to members of 

the Settlement Class in a form substantially similar to the one attached 

as Exhibit 2 to this Settlement Agreement; 

f) approval of the Long Notice to be posted on the Settlement Website 

in a form substantially similar to the one attached as Exhibit 3 to this 

Settlement Agreement, which, together with the Short Notice, shall 

include a fair summary of the Parties’ respective litigation positions, 

statements that the Settlement and notice of Settlement are legitimate 

and that the Settlement Class are entitled to benefits under the 

Settlement, the general terms of the Settlement, instructions for how 

to object to or opt-out of the Settlement, the process and instructions 

for making claims to the extent contemplated herein, and the date, 

time and place of the Final Approval Hearing; 

g) appointment of RG2 as the Settlement Administrator. 

3.2 The Claim Form, Short Notice, and Long Notice have been reviewed 

and approved by the Settlement Administrator but may be revised as agreed upon 

by the Parties prior to submission to the Court for approval. Immaterial revisions 

to these documents may also be made prior to dissemination of notice. 

3.3 The Settlement Fund shall be used to pay for notice to the Settlement 

Class in accordance with the Preliminary Approval Order, and the costs of such 

notice, together with all other Costs of Settlement Administration. Any Attorneys’ 
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Fees and Expenses Award to Settlement Class Counsel, and any Service Awards 

to the Class Representatives, as approved by the Court, shall be paid solely from 

the Settlement Fund as set forth in Section IV.7 below. Notice shall be provided to 

the Settlement Class by the Settlement Administrator as follows: 

a) Class Member Information: No later than twenty (20) days after entry of 

the Preliminary Approval Order, Defendant shall provide the 

Settlement Administrator with the Class Member Information. 

b) The Class Member Information shall be deemed confidential and used 

by the Settlement Administrator solely for the purpose of performing 

its obligations pursuant to this Agreement and shall not be used for 

any other purpose at any time. The Class Member Information will be 

stored securely at all times by the Settlement Administrator.  Except 

to administer the Settlement as provided in this Settlement 

Agreement or upon a joint written request, the Settlement 

Administrator shall not reproduce, copy, store, share, or distribute in 

any form, electronic or otherwise, the Class Member Information, 

including without limitation to Settlement Class Counsel. The 

Settlement Administrator shall delete all information associated with 

the Litigation, including the Class Member Information, when it no 

longer has a legal requirement to retain such data. 
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c) Settlement Website: Prior to the dissemination of the Short Notice, the 

Settlement Administrator shall establish the Settlement Website, at a 

URL agreed to by the Parties, that will inform members of the 

Settlement Class of the terms of this Agreement, their rights, dates and 

deadlines and related information. The Settlement Website shall 

include, in .pdf format and available for download, the following: (i) 

the Claim Form; (ii) the Long Notice; (iii) the Preliminary Approval 

Order; (iv) this Agreement; (v) the Complaint; and (vi) any other 

materials agreed upon by the Parties and/or required by the Court. 

The Settlement Website shall be activated by the Notice 

Commencement Date and shall remain active, maintained, and 

updated by the Settlement Administrator until one hundred eighty 

(180) days after the Effective Date.  

d) Short Notice: By the Notice Commencement Date, the Settlement 

Administrator will begin providing the Short Notice to the Settlement 

Class. Subject to the requirements of this Settlement Agreement and 

the Preliminary Approval Order, the Settlement Administrator will 

provide the Short Notice to the Settlement Class as follows: 

i) Via email to those members of the Settlement Class for whom 

Defendant has already compiled email addresses on its existing 

notice list (if any); 
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ii) If no email address is available, via mail to the postal address 

in Defendant’s possession. Before any mailing under this 

paragraph occurs, the Settlement Administrator shall run the 

postal addresses of members of the Settlement Class through 

the USPS National Change of Address database to update any 

change of address on file with the USPS; 

iii) In the event that a Short Notice is returned to the Settlement 

Administrator by the USPS because the address of the recipient 

is no longer valid, and the envelope contains a forwarding 

address, the Settlement Administrator shall resend the Short 

Notice to the forwarding address within seven (7) days of 

receiving the returned Short Notice; 

iv) In the event that subsequent to the first mailing of a Short 

Notice, and at least fourteen (14) days prior to the Opt-Out Date 

and Objection Date, a Short Notice is returned to the Settlement 

Administrator by the USPS because the address of the recipient 

is no longer valid, i.e., the envelope is marked “Return to 

Sender” and does not contain a new forwarding address, the 

Settlement Administrator shall perform a standard skip trace, 

in the manner that the Settlement Administrator customarily 

performs skip traces, in an effort to attempt to ascertain the 
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current address of the particular member of the Settlement 

Class in question and, if such an address is ascertained, the 

Settlement Administrator will resend the Short Notice within 

seven (7) days of receiving such information. This shall be the 

final requirement for mailing. 

e) On or before the Notice Commencement Date, the Settlement 

Administrator shall establish a toll-free help line with a live operator 

to provide members of the Settlement Class with additional 

information about the settlement, including copies of the Long Notice, 

as well as this Settlement Agreement, upon request; and 

f) Contemporaneously with seeking Final Approval of the Settlement, 

Settlement Class Counsel and the Settlement Administrator shall 

cause to be filed with the Court an appropriate affidavit or declaration 

with respect to complying with these provisions regarding notice. 

3.4 The Claim Form, Short Notice, Long Notice, and other applicable 

communications to the Settlement Class may be adjusted by the Settlement 

Administrator in consultation and agreement with the Parties as may be 

reasonable and not inconsistent with such approval. The Notice Program shall 

commence by the Notice Commencement Date. 

3.5 The Parties through their respective counsel shall request that the 

Court hold a hearing no fewer than one hundred twenty (120) days after the 
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Preliminary Approval Order and grant final approval of the Settlement. Settlement 

Class Counsel shall file a Motion for Final Approval at least ten (10) days before 

the Final Approval Hearing (or at such other time as ordered by the Court). 

4. Opt-Out Procedures 

4.1 Each Person wishing to opt-out of the Settlement Class shall 

individually sign (with a physical signature) and timely submit a written notice to 

the Settlement Administrator of such intent by (a) mailing it with a postmark by 

the Opt-Out Date to a designated Post Office box established by the Settlement 

Administrator, or (b) emailing it to the Settlement Administrator using the email 

address provided on the Settlement Website. To be effective, the written opt-out 

notice must include the following: (a) the requestor’s full name, postal address, 

and email address; (b) the requestor’s physical signature; (c) the case name and 

number of this Litigation, Gillis v. Phil Smith Management, Inc., Case No. 0:25-CV-

61610-MD; and (d) a statement that clearly manifests his or her wish to be excluded 

from the Settlement Class for purposes of this Settlement. To be effective, written 

notice must be postmarked or emailed no later than the Opt-Out Date. Opt-Outs 

must be on an individual basis, and no Person may opt-out any other individual. 

4.2 Opt-Outs shall not be entitled to, nor shall they receive, any benefits 

provided to Settlement Class Members as set forth herein, nor shall they be bound 

by the terms of this Settlement Agreement. All Persons otherwise falling within 

the definition of the Settlement Class who do not opt-out of the Settlement Class 
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in the manner set forth in Section IV.4.1 shall be bound by the terms of this 

Settlement Agreement and Final Judgment Order entered thereon. 

5. Objection Procedures 
 

5.1 Each Settlement Class Member desiring to object to this Settlement 

Agreement shall submit a timely written notice of his or her objection by the 

Objection Date. Such notice shall state: (a) the objector’s full name, postal address, 

and email address; (b) the case name and number of this Litigation, Gillis v. Phil 

Smith Management, Inc., Case No. 0:25-CV-61610-MD; (c) information identifying 

the objector as a Settlement Class Member, including proof that the objector is a 

member of the Settlement Class (e.g., copy of the objector’s settlement notice, copy 

of original notice of the Security Incident, or a statement explaining why the 

objector believes he or she is a Settlement Class Member); (d) a written statement 

of all grounds for the objection, accompanied by any legal support for the objection 

the objector believes applicable; (e) the identity of any and all counsel representing 

the objector in connection with the objection; (f) a statement whether the objector 

and/or his or her counsel will appear at the Final Approval Hearing; and (g) the 

objector’s signature or the signature of the objector’s duly authorized attorney or 

other duly authorized representative (if any) representing him or her in connection 

with the objection. To be timely, written notice of an objection in the appropriate 

form must be submitted to the Court either by filing it electronically or in person 

at any location of the United States District Court for the Southern District of 
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Florida, or by mailing it to the Clerk of the Court, United States District Court for 

the Southern District of Florida, U.S. Federal Building and Courthouse, 299 East 

Broward Boulevard #108, Fort Lauderdale, FL 33301, and mailing it to Settlement 

Class Counsel and Defendant’s counsel with a postmark or filing date no later than 

the Objection Date. 

5.2 Any Settlement Class Member who fails to comply with the 

requirements for objecting in Section IV.5.1 shall waive and forfeit any and all 

rights he or she may have to appear separately and/or to object to this Settlement 

Agreement, and shall be bound by all the terms of this Settlement Agreement and 

by all proceedings, orders, and judgments in the Litigation. The exclusive means 

for any challenge to this Settlement Agreement shall be through the provisions of 

Section IV.5.1. Without limiting the foregoing, any challenge to this Settlement 

Agreement or the Final Judgment Order approving this Settlement Agreement 

shall be pursuant to appeal under the Federal Rules of Civil Procedure and not 

through a collateral attack. 

6. Releases 

6.1 Upon the Effective Date, and in consideration of the good and 

valuable consideration set forth in this Agreement, each Releasing Person shall be 

deemed to have, and by operation of the Final Judgment Order shall have, fully, 

finally, and forever waived, acquitted, released, relinquished, and discharged all 

Released Persons from all Released Claims, including, without limitation, 
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Unknown Claims, to the fullest extent permitted by law. Further, upon the 

Effective Date, and to the fullest extent permitted by law, each Releasing Person 

shall, either directly, indirectly, representatively, as a member of or on behalf of 

the general public, or in any other capacity whatsoever, be permanently barred 

and forever enjoined from commencing, prosecuting, or participating in any 

recovery in any action in this or any other forum (other than participation in the 

settlement as provided herein) in which any of the Released Claims is asserted.   

6.2 Upon the Effective Date, and in consideration of the good and 

valuable consideration set forth in this Agreement, each Releasing Person shall be 

deemed to have, and by operation of the Final Judgment Order shall have 

covenanted and agreed that they shall not, at any point on or after the Effective 

Date, sue or otherwise seek to assert or establish any claim or liability of any kind 

whatsoever against any of the Released Persons based, in whole or in part, upon 

any of the Released Claims. 

6.3 Upon the Effective Date, and in consideration of the good and 

valuable consideration set forth in this Agreement, each Releasing Person shall be 

deemed to have, and by operation of the Final Judgment Order shall have 

expressly acknowledged and agreed (i) it is possible that other injuries, damages, 

losses, consequences, or results arising from or relating to the Security Incident are 

not currently known by Releasing Persons and may arise, develop, exist, or be 
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discovered in the future; and (ii) the Released Claims are expressly intended to 

and do cover and include without limitation all such future injuries, damages, 

losses, consequences, and results. 

6.4 Upon the Effective Date, and in consideration of the good and 

valuable consideration set forth in this Agreement, each and every Releasing 

Person shall be deemed to have, and by operation of the Final Judgment Order 

shall have, expressly, knowingly, and intentionally waived, released, relinquished, 

and discharged, to the fullest extent permitted by law, any and all provisions, 

rights, benefits, and protections conferred by Cal. Civ. Code § 1542 and any statute, 

principle of common law, or enactment in any jurisdiction that is similar, 

comparable, or equivalent to Cal. Civ. Code § 1542, which provides: 

A general release does not extend to claims that the creditor or 
releasing party does not know or suspect to exist in his or her 
favor at the time of executing the release and that, if known by 
him or her, would have materially affected his or her settlement 
with the debtor or released party. 

Releasing Persons acknowledge that they may discover facts in addition to, or 

different from, those that they, and any of them, now know or believe to be true, 

and Releasing Persons further acknowledge the possibility that they will later 

discover Unknown Claims arising out of or related to the Security Incident. 

Nevertheless, Releasing Persons intend for the releases set forth in this Agreement 

to be binding and extend to all Released Claims, including without limitation 
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Unknown Claims. The Parties acknowledge, and Releasing Persons shall be 

deemed by operation of the Final Judgment Order to have acknowledged, that the 

provisions of this Section and the inclusion of “Unknown Claims” in the definition 

of Released Claims were separately bargained for and are material elements of the 

settlement and this Settlement Agreement. 

7. Settlement Class Counsel’s Attorneys’ Fees, Costs, and Expenses; 
Service Awards to Class Representatives 

7.1 Within forty-five (45) days after the Notice Commencement Date, 

Settlement Class Counsel will move the Court for an award of their reasonable 

attorneys’ fees incurred in the Litigation in an amount not to exceed one third (1/3) 

of the Settlement Fund, and reimbursement of documented costs and expenses. 

The amount of the Attorneys’ Fees and Expenses Award shall ultimately be 

determined by the Court. Settlement Class Counsel, in their sole discretion, shall 

allocate and distribute any amounts of attorneys’ fees, costs, and expenses 

awarded by the Court among Settlement Class Counsel.  

7.2 Subject to Court approval, Settlement Class Counsel will move the 

Court for a Service Award to the Class Representative of up to $2,500. The amount 

of the Service Award shall ultimately be determined by the Court. 

7.3 It is not a condition of this Settlement Agreement that any particular 

amount of attorneys’ fees, costs, or expenses or Service Awards be approved by 

the Court, or that such fees, costs, expenses, or awards be approved at all. Any 
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order or proceeding relating to the amount of any award of attorneys’ fees, costs, 

or expenses or Service Awards, or any appeal from any order relating thereto, or 

reversal or modification thereof, shall not operate to modify, terminate, or cancel 

this Settlement Agreement, in whole or in part, or affect or delay the finality of the 

Final Judgment Order and final judgment of all claims in the Litigation.  

7.4 If awarded by the Court, the Settlement Administrator shall pay 

from the Settlement Fund any Attorneys’ Fees and Expenses Award and any 

Service Award for the Class Representatives, as set forth in Sections IV.7.1 and 

IV.7.2 in the amounts awarded by the Court within thirty (30) days after the 

Effective Date.  

8. Administration of Settlement 

8.1 The Settlement Administrator shall provide Settlement Class Counsel 

and Defendant’s counsel weekly reports of all claims, distributions, and payments 

from the Settlement Fund. Settlement Class Counsel and Defendant’s counsel shall 

have the right to obtain and review further supporting documentation and 

challenge such reports if they believe them to be inaccurate or inadequate.  

8.2 No Person shall have any claim against the Settlement 

Administrator, Defendant, Settlement Class Counsel, the Class Representatives, 

and/or Defendant’s counsel based on any distribution or payment from the 

Settlement Fund.  
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8.3 Within ten (10) days following the Court’s entry of the Preliminary 

Approval Order and pursuant thereto, the Settlement Administrator on behalf of 

the Defendant shall cause a CAFA Notice to be served upon the appropriate State 

and Federal officials. All expenses incurred in connection with the preparation and 

service of the CAFA Notice shall be paid by the Settlement Fund. 

8.4 The Settlement Payment provided by Defendant to the Settlement 

Administrator will be maintained by an escrow agent as a Court-approved 

“qualified settlement fund” pursuant to Section 1.468B-1, et seq., of the Treasury 

Regulations promulgated under Section 468B of the Internal Revenue Code of 

1986, as amended, and shall be deposited in an interest-bearing account insured 

by the Federal Deposit Insurance Corporation at a financial institution approved 

by the Parties. Funds may be placed in a non-interest-bearing account as may be 

reasonably necessary during the check clearing process. 

9. Conditions of Settlement, Effect of Disapproval, Cancellation, 
or Termination 

9.1 The Effective Date shall mean one (1) business day after the 

occurrence of all of the following events: (i) the Settlement pursuant to this 

Settlement Agreement is finally approved by the Court; and (ii) the time to appeal 

or seek permission to appeal from the Final Judgment Order and Judgment has 

expired or, if appealed, any appeal has been dismissed in its entirety, or the Final 

Judgment Order has been affirmed in its entirety by the court of last resort to which 

such appeal may be taken, and such dismissal or affirmance has become no longer 
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subject to further appeal or review. Notwithstanding the above, any order 

modifying or reversing any Attorneys’ Fees and Expense Award or Service 

Awards made in this case shall not affect the calculation of the Effective Date. 

9.2 If the Court does not approve this Settlement Agreement or the 

Effective Date does not occur for any reason, this Settlement Agreement shall be 

canceled and terminated unless Settlement Class Counsel and Defendant’s counsel 

mutually agree in writing to proceed with this Settlement Agreement. 

9.3 Within seven (7) days after the Opt-Out Date, the Settlement 

Administrator shall furnish to Settlement Class Counsel and to Defendant’s 

counsel the Opt-Out List, including a complete list of all timely and valid requests 

for exclusion. 

9.4 Subject to Section IV.9.2, in the event that this Settlement Agreement 

or the releases set forth herein are not approved by the Court, the Effective Date 

does not occur for any reason, (a) the Parties shall be restored to their respective 

positions in the Litigation and shall jointly request that all scheduled litigation 

deadlines be reasonably extended by the Court so as to avoid prejudice to any 

Party or Party’s counsel, and (b) the terms and provisions of this Settlement 

Agreement shall have no further force and effect with respect to the Parties and 

shall not be used in the Litigation or in any other proceeding for any purpose, and 

any judgment or order entered by the Court in accordance with the terms of this 

Settlement Agreement shall be treated as vacated, nunc pro tunc. Notwithstanding 
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any statement in this Settlement Agreement to the contrary, no order of the Court 

or modification or reversal on appeal of any order reducing the amount of the 

Attorneys’ Fees and Expenses Award and/or the Service Awards shall constitute 

grounds for cancellation or termination of this Settlement Agreement. Further, 

notwithstanding any statement in this Settlement Agreement to the contrary, in 

the event this Agreement is cancelled or terminated after the Settlement Fund is 

established, the Settlement Fund shall be used to pay any Costs of Settlement 

Administration that have already been incurred by the Settlement Administrator, 

and the remaining Settlement Fund shall be paid back to Defendant or its insurer, 

as the case may be. 

10. Miscellaneous Provisions 

10.1 The Parties (a) acknowledge that it is their intent to consummate this 

Agreement; and (b) agree to cooperate to the extent reasonably necessary to 

effectuate and implement all terms and conditions of this Settlement Agreement, 

and to exercise their best efforts to accomplish the terms and conditions of this 

Settlement Agreement, as permitted and in accordance with applicable law. 

10.2 The Parties intend this Settlement to be a final and complete 

resolution of all disputes between them with respect to the Litigation. The 

Settlement compromises claims that are contested and shall not be deemed an 

admission by any Party as to the merits of any claim or defense. The Parties each 

agree that the Settlement was negotiated in good faith by the Parties, and reflects 

Docusign Envelope ID: 900A51B1-4B2A-4446-98CB-CC6A6EDCD8E1Case 0:25-cv-61610-MD   Document 20-4   Entered on FLSD Docket 11/24/2025   Page 42 of 50



42 
 

 

a Settlement that was reached voluntarily after consultation with competent legal 

counsel. The Parties reserve their right to rebut, in a manner that such Party 

determines to be appropriate, any contention made in any public forum (other 

than in the Litigation itself) that the Litigation was brought or defended in bad 

faith or without a reasonable basis. It is agreed that no Party shall have any liability 

to any other Party as it relates to the Litigation, except as set forth herein. 

10.3 Neither this Settlement Agreement, nor the Settlement contained 

herein, nor any act performed or document executed pursuant to or in furtherance 

of this Settlement Agreement or the Settlement (a) is or may be deemed to be or 

may be used as an admission of, or evidence of, the validity or lack thereof of any 

Released Claim, or of any wrongdoing or liability of any of the Released Persons; 

or (b) is or may be deemed to be or may be used as an admission of, or evidence 

of, any fault or omission of any of the Released Persons in any civil, criminal or 

administrative proceeding in any court, administrative agency, or other tribunal. 

Any of the Released Persons may file this Settlement Agreement and/or the Final 

Judgment Order in any action that may be brought against them or any of them in 

order to support a defense or counterclaim based on principles of res judicata, 

collateral estoppel, release, good faith settlement, judgment bar, or reduction or 

any other theory of claim preclusion or issue preclusion or similar defense or 

counterclaim. 
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10.4 This Settlement Agreement may be amended or modified only by a 

written instrument signed by or on behalf of all Parties or their respective 

successors-in-interest. 

10.5 The recitals in Sections I, II, and III, and all exhibits to this Settlement 

Agreement are a material part of the Settlement and are incorporated and made a 

part of this Agreement. 

10.6 Except as otherwise expressly set forth herein, this Settlement 

Agreement, including all exhibits hereto, contains the entire understanding 

between the Parties regarding settlement of the Litigation and supersedes all 

previous negotiations, agreements, commitments, understandings, and writings 

between the Parties related to settlement of the Litigation. Aside from the express 

provisions of this Agreement, the Parties each acknowledge that they have not 

relied upon any representation or statement made by any other Party or Person 

with respect to the subject matter, basis, and effect of this Agreement.  

10.7 The Parties agree that this is a compromise of disputed claims and 

neither party is a prevailing party. The Parties agree that they will not assert or 

claim to be a prevailing party in the Litigation. The Parties shall each be 

responsible for their own attorney’s fees and costs, except as specified in this 

Agreement. 

10.8 Settlement Class Counsel, on behalf of the Settlement Class, are 

expressly authorized by the Class Representatives to take all appropriate actions 
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required or permitted to be taken by the Settlement Class pursuant to this 

Settlement Agreement to effectuate its terms, and also are expressly authorized to 

enter into any modifications or amendments to this Settlement Agreement on 

behalf of the Settlement Class which they deem appropriate in order to carry out 

the spirit of this Settlement Agreement and to ensure fairness to the Settlement 

Class. 

10.9 Each counsel or other Person executing this Settlement Agreement on 

behalf of any Party hereto hereby warrants that such Person has the full authority 

to do so. 

10.10 This Settlement Agreement may be executed in one or more 

counterparts. All executed counterparts and each of them shall be deemed to be 

one and the same instrument. A complete set of original executed counterparts 

shall be filed with the Court. 

10.11 This Settlement Agreement shall be binding upon, and inure to the 

benefit of, the successors and assigns of the parties hereto. 

10.12 The Court shall retain jurisdiction with respect to implementation and 

enforcement of the terms of this Settlement Agreement, and all Parties hereto 

submit to the jurisdiction of the Court for purposes of implementing and enforcing 

the Settlement embodied in this Settlement Agreement. The Court shall have 

exclusive jurisdiction over any suit, action, proceeding, or dispute arising out of or 

relating to this Agreement that cannot be resolved by negotiation and agreement 
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by counsel for the Parties. The Court shall retain jurisdiction with respect to the 

administration, consummation and enforcement of this Agreement and shall 

retain jurisdiction for the purpose of enforcing all terms of this Agreement. The 

Court shall also retain jurisdiction over all questions and/or disputes related to 

the Notice and the Settlement Administrator. As part of its agreement to render 

services in connection with this Settlement, the Settlement Administrator shall 

consent to the jurisdiction of the Court for this purpose. 

10.13 As used herein, “he” means “he, she, they, or it;” “his” means “his, 

hers, theirs, or its,” and “him” means “him, her, them, or it.” 

10.14 This Settlement Agreement shall be considered to have been 

negotiated, executed, and delivered, and to be wholly performed, in the State of 

Florida, and the rights and obligations of the Parties to this Settlement Agreement 

shall be construed and enforced in accordance with, and governed by, the internal, 

substantive laws of the State of Florida. 

10.15 All dollar amounts are in United States dollars (USD). 

10.16 All agreements made and orders entered during the course of the 

Litigation relating to the confidentiality of information shall survive this 

Settlement Agreement, including but not limited to those relating to all 

information exchanged for purposes of mediation or under the auspices of Federal 

Rule of Evidence 408. The Parties and their counsel further agree that they shall 

not use any of the documents and information provided to them during the course 

Docusign Envelope ID: 900A51B1-4B2A-4446-98CB-CC6A6EDCD8E1Case 0:25-cv-61610-MD   Document 20-4   Entered on FLSD Docket 11/24/2025   Page 46 of 50



46 
 

 

of the Litigation for any purpose other than accomplishing the terms and 

conditions of this Settlement Agreement.   

10.17 The attached Appendix A compiles the material dates and deadlines 

established by this Agreement. Appendix A is provided for convenience and 

should not be interpreted to alter the substance of this Agreement in any way. 

 

 

[SIGNATURES SET FORTH ON THE FOLLOWING PAGE]
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IN WITNESS WHEREOF, and intending to be legally bound, the Parties 

have executed this Settlement Agreement by the duty authorized representatives 

set forth below.

Settlement Class Counsel

By: ______________________________

Nicholas A. Colella
nickc@lcllp.com 
LYNCH CARPENTER LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222
Telephone: (412) 322-9243 

By: ______________________________

Gerald D. Wells, III
jerry@lcllp.com
LYNCH CARPENTER LLP
1760 Market Street, Suite 600
Philadelphia, PA 19103
Telephone: (267) 609-6910 

Plaintiff/Class Representative

By: ______________________________ 
William Gillis

Counsel for Defendant

By: 

Kyle Roberts
kyle.roberts@bipc.com
BUCHANAN INGERSOLL & ROONEY PC
401 East Las Olas Blvd., Suite 2250
Fort Lauderdale, FL 33301-4251 
Telephone: (954) 468-2300 

By:

Jennifer M. Oliver
jennifer.oliver@bipc.com
BUCHANAN INGERSOLL & ROONEY PC
600 W. Broadway, Suite 1100 
San Diego, CA 92101
Telephone: (619) 685-1990 

Defendant Phil Smith Management, Inc. 
d/b/a Phil Smith Automotive Group

By: 

____________________________________________________________________________________________________________________________________________________
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APPENDIX A 
SETTLEMENT TIMELINE 

 
From Order Granting Preliminary Approval 

Settlement Administrator sends CAFA 
Notice 

+10 days 

Defendant pays $40,000 into Settlement 
Fund  

+10 business days  

Defendant provides Class Member 
Information to Settlement Administrator 

+20 days 

Notice Commencement Date, including 
activation of the Settlement Website 

+45 days  

Settlement Class Counsel’s Motion for 
Attorneys’ Fees and Reimbursement of 
Litigation Expenses 

+75 days  

Objection Date +90 days  
Opt-Out Date +90 days  
Settlement Administrator provides Opt-
Out List to Parties 

+97 days (i.e., within 7 days after the 
Opt-Out Date) 

Motion for Final Approval  At least 10 days before Final Approval 
Hearing  

Final Approval Hearing +120 days 
Claims Period Ends +90 days from Notice Commencement 

Date 
From Order Granting Final Approval 

Effective Date +30 days and 1 business day, 
assuming no appeals 

From Effective Date 
Defendant pays the remaining amount into 
Settlement Fund  

+10 business days  

Payment of Attorneys’ Fees and Expenses 
and Class Representative Service Awards 

+30 days 

Payments to Settlement Class Members 
from Settlement Fund 

+45 days 

Settlement Website deactivated by 
Settlement Administrator 

+180 days 
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